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The University of Texas at Austin (University) considers race as one of 
various factors in its undergraduate admissions process. The Univer-
sity, which is committed to increasing racial minority enrollment, 
adopted its current program after this Court decided Grutter v. Bol-
linger, 539 U. S. 306, upholding the use of race as one of many “plus 
factors” in an admissions program that considered the overall individual 
contribution of each candidate, and decided Gratz v. Bollinger, 539 U. S. 
244, holding unconstitutional an admissions program that automatically 
awarded points to applicants from certain racial minorities. 

Petitioner, who is Caucasian, was rejected for admission to the Uni-
versity's 2008 entering class. She sued the University and school off-
cials, alleging that the University's consideration of race in admissions 
violated the Equal Protection Clause. The District Court granted 
summary judgment to the University. Affrming, the Fifth Circuit held 
that Grutter required courts to give substantial deference to the Uni-
versity, both in the defnition of the compelling interest in diversity's 
benefts and in deciding whether its specifc plan was narrowly tailored 
to achieve its stated goal. Applying that standard, the court upheld 
the University's admissions plan. 

Held: Because the Fifth Circuit did not hold the University to the demand-
ing burden of strict scrutiny articulated in Grutter and Regents of 
Univ. of Cal. v. Bakke, 438 U. S. 265, its decision affrming the District 
Court's grant of summary judgment to the University was incorrect. 
Pp. 307–315. 

(a) Bakke, Gratz, and Grutter, which directly address the question 
considered here, are taken as given for purposes of deciding this case. 
In Bakke's principal opinion, Justice Powell recognized that state uni-
versity “decisions based on race or ethnic origin . . . are reviewable 
under the Fourteenth Amendment,” 438 U. S., at 287, using a strict scru-
tiny standard, id., at 299. He identifed as a compelling interest that 
could justify the consideration of race the interest in the educational 
benefts that fow from a diverse student body, but noted that this inter-
est is complex, encompassing a broad array “of qualifcations and charac-
teristics of which racial or ethnic origin is but a single though important 
element.” Id., at 315. 
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In Gratz and Grutter, the Court endorsed these precepts, observing 
that an admissions process with such an interest is subject to judicial 
review and must withstand strict scrutiny, Gratz, supra, at 275, i. e., a 
university must clearly demonstrate that its “ ̀ purpose or interest is 
both constitutionally permissible and substantial, and that its use of the 
classifcation is “necessary . . . to the accomplishment” of its purpose,' ” 
Bakke, supra, at 305. Additional guidance may be found in the Court's 
broader equal protection jurisprudence. See, e. g., Rice v. Cayetano, 
528 U. S. 495, 517; Richmond v. J. A. Croson Co., 488 U. S. 469, 505. 
Strict scrutiny is a searching examination, and the government bears 
the burden to prove “ ̀ that the reasons for any [racial] classifcation [are] 
clearly identifed and unquestionably legitimate.' ” Ibid. Pp. 307–310. 

(b) Under Grutter, strict scrutiny must be applied to any admissions 
program using racial categories or classifcations. A court may give 
some deference to a university's “judgment that such diversity is essen-
tial to its educational mission,” 539 U. S., at 328, provided that diversity 
is not defned as mere racial balancing and there is a reasoned, prin-
cipled explanation for the academic decision. On this point, the courts 
below were correct in fnding that Grutter calls for deference to the 
University's experience and expertise about its educational mission. 
However, once the University has established that its goal of diversity 
is consistent with strict scrutiny, the University must prove that the 
means it chose to attain that diversity are narrowly tailored to its goal. 
On this point, the University receives no deference. Id., at 333. It is 
at all times the University's obligation to demonstrate, and the Judici-
ary's obligation to determine, that admissions processes “ensure that 
each applicant is evaluated as an individual and not in a way that makes 
an applicant's race or ethnicity the defning feature of his or her applica-
tion.” Id., at 337. Narrow tailoring also requires a reviewing court to 
verify that it is “necessary” for the university to use race to achieve the 
educational benefts of diversity. Bakke, supra, at 305. The reviewing 
court must ultimately be satisfed that no workable race-neutral alterna-
tives would produce the educational benefts of diversity. 

Rather than perform this searching examination, the Fifth Circuit 
held petitioner could challenge only whether the University's decision 
to use race as an admissions factor “was made in good faith.” It pre-
sumed that the school had acted in good faith and gave petitioner the 
burden of rebutting that presumption. It thus undertook the narrow 
tailoring requirement with a “degree of deference” to the school. These 
expressions of the controlling standard are at odds with Grutter's com-
mand that “all racial classifcations imposed by government `must be 
analyzed by a reviewing court under strict scrutiny.' ” 539 U. S., at 326. 
Strict scrutiny does not permit a court to accept a school's assertion that 
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its admissions process uses race in a permissible way without closely 
examining how the process works in practice, yet that is what the Dis-
trict Court and Fifth Circuit did here. The Court vacates the Fifth 
Circuit's judgment. But fairness to the litigants and the courts that 
heard the case requires that it be remanded so that the admissions proc-
ess can be considered and judged under a correct analysis. In deter-
mining whether summary judgment in the University's favor was appro-
priate, the Fifth Circuit must assess whether the University has offered 
suffcient evidence to prove that its admissions program is narrowly tai-
lored to obtain the educational benefts of diversity. Pp. 310–314. 

631 F. 3d 213, vacated and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, Breyer, Alito, and Sotomayor, JJ., joined. 
Scalia, J., post, p. 315, and Thomas, J., post, p. 315, fled concurring opin-
ions. Ginsburg, J., fled a dissenting opinion, post, p. 334. Kagan, J., 
took no part in the consideration or decision of the case. 

Bert W. Rein argued the cause for petitioner. With him 
on the briefs were William S. Consovoy, Thomas R. McCar-
thy, and Claire J. Evans. 

Gregory G. Garre argued the cause for respondents. With 
him on the brief were Maureen E. Mahoney, J. Scott Bal-
lenger, Lori Alvino McGill, James C. Ho, Patricia C. Oh-
lendorf, and Douglas Laycock. 

Solicitor General Verrilli argued the cause for the United 
States as amicus curiae urging affrmance. With him on 
the brief were Assistant Attorney General Perez, Deputy 
Solicitor General Kneedler, Ginger D. Anders, Diana K. 
Flynn, Sharon M. McGowan, Jeh Charles Johnson, Philip 
H. Rosenfelt, William B. Schultz, Cameron F. Kerry, and M. 
Patricia Smith.* 

*Briefs of amici curiae urging reversal were fled for the American 
Center for Law and Justice by Jay Alan Sekulow, Stuart J. Roth, Colby 
M. May, and Walter M. Weber; for the American Civil Rights Union by 
Peter J. Ferrara; for the Asian American Legal Foundation et al. by Erik 
S. Jaffe, Gordon M. Fauth, Jr., and Carrie Severino; for the Cato Institute 
by David B. Rivkin, Jr., Lee A. Casey, and Ilya Shapiro; for the Center 
for Individual Rights by Terence J. Pell and Michael E. Rosman; for Cur-
rent and Former Federal Civil Rights Offcials by Michael H. Park, Steven 
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Justice Kennedy delivered the opinion of the Court. 

The University of Texas at Austin (University) considers 
race as one of various factors in its undergraduate admis-

G. Bradbury, and Steven A. Engel; for Judicial Watch, Inc., et al. by Paul 
J. Orfanedes and Chris Fedeli; for the Louis D. Brandeis Center for Human 
Rights Under Law et al. by Alan Gura; for the Mountain States Legal 
Foundation by J. Scott Detamore; for the Pacifc Legal Foundation et al. 
by Meriem L. Hubbard, Ralph W. Kasarda, and Joshua P. Thompson; for 
Scholars of Economics and Statistics by Kenneth A. Klukowski; for the 
Southeastern Legal Foundation, Inc., by Shannon Lee Goessling and John 
J. Park, Jr.; for Richard Sander et al. by Stuart Taylor, Jr., pro se; and 
for Abigail Thernstrom et al. by Robert N. Driscoll. 

Briefs of amici curiae urging affrmance were fled for the State of New 
York et al. by Eric T. Schneiderman, Attorney General of New York, 
Barbara D. Underwood, Solicitor General, Richard Dearing, Deputy Solic-
itor General, and Simon Heller, Assistant Solicitor General, and by the 
Attorneys General for their respective jurisdictions as follows: George Jep-
sen of Connecticut, Irvin B. Nathan of the District of Columbia, David 
M. Louie of Hawaii, Lisa Madigan of Illinois, Thomas J. Miller of Iowa, 
Douglas F. Gansler of Maryland, Martha Coakley of Massachusetts, Jim 
Hood of Mississippi, Steve Bullock of Montana, Gary K. King of New Mex-
ico, Roy Cooper of North Carolina, William H. Sorrell of Vermont, Vin-
cent F. Frazer of the Virgin Islands, Robert M. McKenna of Washington, 
and Darrell V. McGraw, Jr., of West Virginia; for the Advancement Proj-
ect by Tomiko Brown-Nagin and Lani Guinier; for the American Bar 
Association by Laurel G. Bellows, Theodore V. Wells, Jr., David W. Brown, 
Sidney S. Rosdeitcher, and Jennifer H. Wu; for the American Council on 
Education et al. by Martin Michaelson, Alexander E. Dreier, Catherine 
E. Stetson, Elizabeth B. Meers, and Ada Meloy; for the American Educa-
tional Research Association et al. by Angelo N. Ancheta; for the American 
Jewish Committee et al. by Richard C. Godfrey; for the American Psycho-
logical Association by Lisa S. Blatt, R. Reeves Anderson, and Nathalie 
F. P. Gilfoyle; for American Social Science Researchers by Liliana M. 
Garces; for Amherst College et al. by Charles S. Sims and Shelley J. Klein; 
for the Anti-Defamation League by Howard W. Goldstein, Steven M. Free-
man, and Mark S. Finkelstein; for the Asian American Legal Defense and 
Education Fund et al. by Dean Richlin, Robert E. Toone, and Kenneth 
Kimerling; for the Association of American Law Schools by Pamela S. 
Karlan, Jeffrey L. Fisher, Michael C. Dorf, Kevin K. Russell, and Thomas 
C. Goldstein; for the Association of American Medical Colleges et al. by 
Jonathan S. Franklin, Robert Burgoyne, and Frank R. Trinity; for the 
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sions process. Race is not itself assigned a numerical value 
for each applicant, but the University has committed itself to 
increasing racial minority enrollment on campus. It refers 
to this goal as a “critical mass.” Petitioner, who is Cauca-

Black Student Alliance at the University of Texas at Austin et al. by Debo 
P. Adegbile, Elise C. Boddie, Damon T. Hewitt, Leticia V. Smith-Evans, 
Rachel M. Kleinman, and Joshua Civin; for the Boston Bar Association 
et al. by Jonathan M. Albano; for the Brennan Center for Justice at NYU 
School of Law et al. by Steven S. Michaels, Inimai M. Chettiar, and Lloyd 
Leonard; for Brown University et al. by Seth P. Waxman, Paul R. Q. 
Wolfson, Beverly E. Ledbetter, Jane E. Booth, James J. Mingle, Robert B. 
Donin, Pamela J. Bernard, Wendy S. White, Debra Zumwalt, and David 
Williams II; for the California Institute of Technology et al. by Douglas 
Hallward-Driemeier; for the Coalition to Defend Affrmative Action et al. 
by George B. Washington; for the College Board et al. by Richard W. 
Riley, Francisco M. Negrón, Jr., and Naomi E. Gittins; for Constitutional 
Law Scholars et al. by Douglas T. Kendall, Elizabeth B. Wydra, and 
David H. Gans; for the Council for Minority Affairs at Texas A&M et al. 
by Melissa Hart; for Distinguished Alumni of the University of Texas at 
Austin by David C. Frederick, Derek T. Ho, and Christopher J. Walker; 
for Emory Outlaw et al. by Sarah M. Shalf; for Experimental Psycholo-
gists by Stuart Banner and Rachel D. Godsil; for Fordham University 
et al. by Floyd Abrams and Susan Buckley; for Former Commissioners 
and General Counsel of the Federal Communications Commission et al. by 
Patricia A. Millett, Ruthanne M. Deutsch, David Honig, Maurita Coley, 
Michael Small, and John B. Capehart; for Former Student Body Presi-
dents of the University of Texas at Austin by Felicia R. Reid, Natasha J. 
Baker, Megan L. Anderson, and Abigail S. Crouse; for the Harvard Grad-
uate School of Education Students for Diversity by Philip Lee and Mat-
thew P. Shaw; for the Howard University School of Law Civil Rights Clinic 
et al. by Aderson B. François; for the Houston Community College System 
by Gene L. Locke, Elizabeth A. Campbell, and Lino Mendiola III; for 
the Law School Admission Council by Jonathan D. Hacker; for the Law-
yers' Committee for Civil Rights Under Law et al. by Bradley S. Phillips, 
Michelle Friedland, Daniel B. Levin, Jon Greenbaum, Brenda Shum, 
Wade Henderson, Lisa M. Bornstein, and Dianne Piche; for Members of 
the Asian American Center for Advancing Justice et al. by Bill Lann Lee 
and Albert Giang; for the National Association of Basketball Coaches et al. 
by Theodore W. Ruger; for the National Black Law Students Association 
by Deborah N. Archer and Mr. François; for the National Education Asso-
ciation et al. by Alice O'Brien, Jason Walta, Harold Craig Becker, Lynn 
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sian, sued the University after her application was rejected. 
She contends that the University's use of race in the admis-
sions process violated the Equal Protection Clause of the 
Fourteenth Amendment. 

Rhinehart, Judith A. Scott, David Strom, and John C. Dempsey; for Na-
tional Latino Organizations by Thomas A. Saenz, David G. Hinojosa, Wal-
ter Dellinger, Anton Metlitsky, Loren L. Alikhan, and Juan Cartagena; 
for the National Women's Law Center et al. by Andrew J. Pincus, Richard 
B. Katskee, Marcia D. Greenberger, Fatima Goss Graves, and Neena K. 
Chaudhry; for the New York State Bar Association by David M. Schraver 
and Seymour W. James, Jr.; for the President and Chancellors of the Uni-
versity of California by Ethan P. Schulman, Charles F. Robinson, and 
Christopher M. Patti; for Religious Organizations and Campus Ministries 
et al. by Allyson N. Ho; for Social and Organizational Psychologists by 
Eva Paterson and John A. Powell; for the Society of American Law Teach-
ers by Mark E. Brossman; for Teach For America, Inc., by Janet Pitterle 
Holt; for the United Negro College Fund by David E. Schwartz, Richard 
W. Kidd, and Desireé C. Boykin; for the United States Student Association 
by Jonathan Greenblatt, Joanna Shally, and Brenda Wright; for the Uni-
versity of Delaware et al. by Deanne E. Maynard and Brian R. Matsui; 
for the University of North Carolina at Chapel Hill by John Charles Boger; 
for Lieutenant General Julius W. Becton, Jr., et al. by Philippa Scarlett, 
Joe R. Reeder, and Robert P. Charrow; for David Boyle by Mr. Boyle, 
pro se; for Representative Ruben Hinojosa et al. by Steven D. Gordon; for 
Robert D. Putnam by Brigida Benitez; for Senator Harry Reid et al. by 
Mitchell Y. Mirviss; for the Family of Heman Sweatt by Allan Van Fleet; 
for Kimberly West-Faulcon by E. Richard Larson; and for 38 Current 
Members of the Texas State Senate and House of Representatives by Eric 
L. Lewis, Robin A. Lenhardt, and Michelle Adams. 

Briefs of amici curiae were fled for the State of California by Kamala 
D. Harris, Attorney General of California, Antonette Benita Cordero, 
Deputy Attorney General, Manuel M. Medeiros, State Solicitor General, 
Mark Breckler, Chief Assistant Attorney General, Louis Verdugo, Jr., 
Senior Assistant Attorney General, Angela Sierra, Supervising Deputy 
Attorney General, and Catherine Z. Ysreal, Deputy Attorney General; 
for the American Association for Affrmative Action by Marilynn L. 
Schuyler, Ryan Nelson, David J. Goldstein, and Joseph D. Weiner; for the 
American Civil Liberties Union by Dennis D. Parker, Matthew A. Coles, 
and Steven R. Shapiro; for the Appalachian State University et al. by Kim 
M. Watterson and Martha Hartle Munsch; for the Association of the Bar 
of the City of New York by Carey Dunne and Alan Rothstein; for the 
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The parties asked the Court to review whether the judg-
ment below was consistent with “this Court's decisions in-
terpreting the Equal Protection Clause of the Fourteenth 
Amendment, including Grutter v. Bollinger, 539 U. S. 306 
(2003).” Pet. for Cert. i. The Court concludes that the 
Court of Appeals did not hold the University to the demand-
ing burden of strict scrutiny articulated in Grutter and Re-
gents of Univ. of Cal. v. Bakke, 438 U. S. 265, 305 (1978) 
(opinion of Powell, J.). Because the Court of Appeals did 
not apply the correct standard of strict scrutiny, its decision 
affrming the District Court's grant of summary judgment to 
the University was incorrect. That decision is vacated, and 
the case is remanded for further proceedings. 

California Association of Scholars et al. by John C. Eastman, Edwin Meese 
III, and Manuel S. Klausner; for the Coalition of Bar Associations of Color 
et al. by Jonathan M. Cohen, Mark A. Packman, John Page, Benny 
Agosto, Jr., Peter M. Reyes, Jr., Patty Ferguson-Bohnee, and Robert O. 
Saunooke; for Empirical Scholars by Thomas S. Leatherbury and Harry 
M. Reasoner; for the Equal Employment Advisory Council by Jeffrey A. 
Norris, Rae T. Vann, and Ann Elizabeth Reesman; for Fortune-100 Busi-
nesses et al. by David W. DeBruin, Elaine J. Goldenberg, Matthew S. 
Hellman, Laura Schumacher, Maureen F. Del Duca, Lawrence P. Tu, 
Christopher H. Hahn, William F. Lloyd, Charles J. Kalil, Thomas L. 
Sager, Darryl M. Bradford, Gregory S. Gallopoulos, Brackett B. Dennis-
ton III, Stephen Shackelford, Jr., John L. Howard, William L. Bedman, 
A. Douglas Melamed, Edward A. Ryan, Bruce N. Kuhlik, Thomas W. 
Burt, Sheila C. Cheston, Larry D. Thompson, Thomas R. Kelly, Deborah 
P. Majoras, Ann M. Kappler, J. A. Bouknight, Jr., Randall E. Mehrberg, 
James O'Connor, and Michael D. Fricklas; for Human Rights Advocates 
et al. by Constance de la Vega, Neil A. F. Popović, and Risa E. Kaufman; 
for the National Association for the Advancement of Colored People et al. 
by Kim M. Keenan, Victor Goode, Andrew L. Deutsch, and Gary L. 
Bledsoe; for the National League of Cities et al. by Ms. Klein; for Small 
Business Owners and Associations by Joseph M. Sellers and Anthony W. 
Robinson; for the Texas Association of Scholars by Joel C. Mandelman; 
for Gail Heriot et al. by Anthony T. Caso; for Robert Post et al. by Carter 
G. Phillips; for the Honorable Allen B. West by R. Lawrence Purdy; and 
for 28 Undergraduate and Graduate Student Organizations by Monte 
Cooper and Robert A. Rosenfeld. 
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I 
A 

Located in Austin, Texas, on the most renowned campus 
of the Texas state university system, the University is one 
of the leading institutions of higher education in the Nation. 
Admission is prized and competitive. In 2008, when peti-
tioner sought admission to the University's entering class, 
she was 1 of 29,501 applicants. From this group 12,843 were 
admitted, and 6,715 accepted and enrolled. Petitioner was 
denied admission. 

In recent years the University has used three different 
programs to evaluate candidates for admission. The frst is 
the program it used for some years before 1997, when the 
University considered two factors: a numerical score refect-
ing an applicant's test scores and academic performance in 
high school (Academic Index or AI), and the applicant's race. 
In 1996, this system was held unconstitutional by the United 
States Court of Appeals for the Fifth Circuit. It ruled the 
University's consideration of race violated the Equal Protec-
tion Clause because it did not further any compelling govern-
ment interest. Hopwood v. Texas, 78 F. 3d 932, 955 (1996). 

The second program was adopted to comply with the Hop-
wood decision. The University stopped considering race in 
admissions and substituted instead a new holistic metric of 
a candidate's potential contribution to the University, to be 
used in conjunction with the Academic Index. This “Per-
sonal Achievement Index” (PAI) measures a student's lead-
ership and work experience, awards, extracurricular activi-
ties, community service, and other special circumstances that 
give insight into a student's background. These included 
growing up in a single-parent home, speaking a language 
other than English at home, signifcant family responsibil-
ities assumed by the applicant, and the general socioeco-
nomic condition of the student's family. Seeking to address 
the decline in minority enrollment after Hopwood, the Uni-
versity also expanded its outreach programs. 
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The Texas State Legislature also responded to the Hop-
wood decision. It enacted a measure known as the Top Ten 
Percent Law, codifed at Tex. Educ. Code Ann. § 51.803 (West 
2009). Also referred to as H. B. 588, the Top Ten Percent 
Law grants automatic admission to any public state college, 
including the University, to all students in the top 10% of 
their class at high schools in Texas that comply with cer-
tain standards. 

The University's revised admissions process, coupled with 
the operation of the Top Ten Percent Law, resulted in a 
more racially diverse environment at the University. Before 
the admissions program at issue in this case, in the last year 
under the post-Hopwood AI/PAI system that did not con-
sider race, the entering class was 4.5% African-American 
and 16.9% Hispanic. This is in contrast with the 1996 pre-
Hopwood and Top Ten Percent regime, when race was ex-
plicitly considered, and the University's entering freshman 
class was 4.1% African-American and 14.5% Hispanic. 

Following this Court's decisions in Grutter v. Bollinger, 
539 U. S. 306 (2003), and Gratz v. Bollinger, 539 U. S. 244 
(2003), the University adopted a third admissions program, 
the 2004 program in which the University reverted to ex-
plicit consideration of race. This is the program here at 
issue. In Grutter, the Court upheld the use of race as one 
of many “plus factors” in an admissions program that consid-
ered the overall individual contribution of each candidate. 
In Gratz, by contrast, the Court held unconstitutional Mich-
igan's undergraduate admissions program, which auto-
matically awarded points to applicants from certain racial 
minorities. 

The University's plan to resume race-conscious admissions 
was given formal expression in June 2004 in an internal doc-
ument entitled Proposal To Consider Race and Ethnicity 
in Admissions (Proposal). Supp. App. 1a. The Proposal 
relied in substantial part on a study of a subset of under-
graduate classes containing between 5 and 24 students. It 
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showed that few of these classes had signifcant enrollment 
by members of racial minorities. In addition the Proposal 
relied on what it called “anecdotal” reports from students 
regarding their “interaction in the classroom.” The Pro-
posal concluded that the University lacked a “critical mass” 
of minority students and that to remedy the defciency it was 
necessary to give explicit consideration to race in the under-
graduate admissions program. 

To implement the Proposal the University included a stu-
dent's race as a component of the PAI score, beginning with 
applicants in the fall of 2004. The University asks students 
to classify themselves from among fve predefned racial cate-
gories on the application. Race is not assigned an explicit 
numerical value, but it is undisputed that race is a meaning-
ful factor. 

Once applications have been scored, they are plotted on a 
grid with the Academic Index on the x-axis and the PAI on 
the y-axis. On that grid students are assigned to so-called 
cells based on their individual scores. All students in the 
cells falling above a certain line are admitted. All students 
below the line are not. Each college—such as liberal arts 
or engineering—admits students separately. So a student 
is considered initially for her frst-choice college, then for her 
second choice, and fnally for general admission as an unde-
clared major. 

Petitioner applied for admission to the University's 2008 
entering class and was rejected. She sued the University 
and various University offcials in the United States District 
Court for the Western District of Texas. She alleged that 
the University's consideration of race in admissions violated 
the Equal Protection Clause. The parties cross-moved for 
summary judgment. The District Court granted summary 
judgment to the University. The United States Court of 
Appeals for the Fifth Circuit affrmed. It held that Grutter 
required courts to give substantial deference to the Univer-
sity, both in the defnition of the compelling interest in diver-
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sity's benefts and in deciding whether its specifc plan was 
narrowly tailored to achieve its stated goal. Applying that 
standard, the court upheld the University's admissions plan. 
631 F. 3d 213, 217–218 (2011). 

Over the dissent of seven judges, the Court of Appeals 
denied petitioner's request for rehearing en banc. See 644 
F. 3d 301, 303 (2011). Petitioner sought a writ of certiorari. 
The writ was granted. 565 U. S. 1195 (2012). 

B 

Among the Court's cases involving racial classifcations in 
education, there are three decisions that directly address the 
question of considering racial minority status as a positive 
or favorable factor in a university's admissions process, with 
the goal of achieving the educational benefts of a more di-
verse student body: Bakke, 438 U. S. 265; Gratz, supra; and 
Grutter, 539 U. S. 306. We take those cases as given for 
purposes of deciding this case. 

We begin with the principal opinion authored by Justice 
Powell in Bakke, supra. In Bakke, the Court considered a 
system used by the medical school of the University of Cali-
fornia at Davis. From an entering class of 100 students the 
school had set aside 16 seats for minority applicants. In 
holding this program impermissible under the Equal Protec-
tion Clause Justice Powell's opinion stated certain basic 
premises. First, “decisions based on race or ethnic origin 
by faculties and administrations of state universities are 
reviewable under the Fourteenth Amendment.” Id., at 287 
(separate opinion). The principle of equal protection admits 
no “artifcial line of a `two-class theory' ” that “permits the 
recognition of special wards entitled to a degree of protection 
greater than that accorded others.” Id., at 295. It is there-
fore irrelevant that a system of racial preferences in admis-
sions may seem benign. Any racial classifcation must meet 
strict scrutiny, for when government decisions “touch upon 
an individual's race or ethnic background, he is entitled to a 
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judicial determination that the burden he is asked to bear on 
that basis is precisely tailored to serve a compelling govern-
mental interest.” Id., at 299. 

Next, Justice Powell identifed one compelling interest 
that could justify the consideration of race: the interest in 
the educational benefts that fow from a diverse student 
body. Redressing past discrimination could not serve as 
a compelling interest, because a university's “broad mis-
sion [of] education” is incompatible with making the “judi-
cial, legislative, or administrative fndings of constitutional 
or statutory violations” necessary to justify remedial racial 
classifcation. Id., at 307–309. 

The attainment of a diverse student body, by contrast, 
serves values beyond race alone, including enhanced class-
room dialogue and the lessening of racial isolation and ster-
eotypes. The academic mission of a university is “ ̀ a special 
concern of the First Amendment.' ” Id., at 312. Part of 
“ `the business of a university [is] to provide that atmosphere 
which is most conducive to speculation, experiment, and cre-
ation,' ” and this in turn leads to the question of “ ̀ who 
may be admitted to study.' ” Sweezy v. New Hampshire, 
354 U. S. 234, 263 (1957) (Frankfurter, J., concurring in 
judgment). 

Justice Powell's central point, however, was that this inter-
est in securing diversity's benefts, although a permissible 
objective, is complex. “It is not an interest in simple ethnic 
diversity, in which a specifed percentage of the student body 
is in effect guaranteed to be members of selected ethnic 
groups, with the remaining percentage an undifferentiated 
aggregation of students. The diversity that furthers a com-
pelling state interest encompasses a far broader array of 
qualifcations and characteristics of which racial or ethnic or-
igin is but a single though important element.” Bakke, 
supra, at 315 (separate opinion). 

In Gratz, 539 U. S. 244, and Grutter, supra, the Court en-
dorsed the precepts stated by Justice Powell. In Grutter, 
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the Court reaffrmed his conclusion that obtaining the edu-
cational benefts of “student body diversity is a compelling 
state interest that can justify the use of race in university 
admissions.” Id., at 325. 

As Gratz and Grutter observed, however, this follows only 
if a clear precondition is met: The particular admissions proc-
ess used for this objective is subject to judicial review. 
Race may not be considered unless the admissions process 
can withstand strict scrutiny. “Nothing in Justice Powell's 
opinion in Bakke signaled that a university may employ 
whatever means it desires to achieve the stated goal of div-
ersity without regard to the limits imposed by our strict 
scrutiny analysis.” Gratz, supra, at 275. “To be narrowly 
tailored, a race-conscious admissions program cannot use a 
quota system,” Grutter, 539 U. S., at 334, but instead must 
“remain fexible enough to ensure that each applicant is 
evaluated as an individual and not in a way that makes an 
applicant's race or ethnicity the defning feature of his or 
her application,” id., at 337. Strict scrutiny requires the 
university to demonstrate with clarity that its “purpose or 
interest is both constitutionally permissible and substantial, 
and that its use of the classifcation is necessary . . . to the 
accomplishment of its purpose.” Bakke, supra, at 305 (opin-
ion of Powell, J.) (internal quotation marks omitted). 

While these are the cases that most specifcally address 
the central issue in this case, additional guidance may be 
found in the Court's broader equal protection jurisprudence 
which applies in this context. “Distinctions between citi-
zens solely because of their ancestry are by their very nature 
odious to a free people,” Rice v. Cayetano, 528 U. S. 495, 517 
(2000) (internal quotation marks omitted), and therefore “are 
contrary to our traditions and hence constitutionally sus-
pect,” Bolling v. Sharpe, 347 U. S. 497, 499 (1954). “ ̀ [B]e-
cause racial characteristics so seldom provide a relevant 
basis for disparate treatment,' ” Richmond v. J. A. Croson 
Co., 488 U. S. 469, 505 (1989) (quoting Fullilove v. Klutznick, 
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448 U. S. 448, 533–534 (1980) (Stevens, J., dissenting)), “the 
Equal Protection Clause demands that racial classifca-
tions . . . be subjected to the `most rigid scrutiny,' ” Loving 
v. Virginia, 388 U. S. 1, 11 (1967). 

To implement these canons, judicial review must begin 
from the position that “any offcial action that treats a person 
differently on account of his race or ethnic origin is inher-
ently suspect.” Fullilove, supra, at 523 (Stewart, J., dis-
senting); McLaughlin v. Florida, 379 U. S. 184, 192 (1964). 
Strict scrutiny is a searching examination, and it is the gov-
ernment that bears the burden to prove “ `that the reasons 
for any [racial] classifcation [are] clearly identifed and un-
questionably legitimate,' ” Croson, supra, at 505 (quoting 
Fullilove, supra, at 535 (Stevens, J., dissenting)). 

II 

Grutter made clear that racial “classifcations are constitu-
tional only if they are narrowly tailored to further compel-
ling governmental interests.” 539 U. S., at 326. And Grut-
ter endorsed Justice Powell's conclusion in Bakke that “the 
attainment of a diverse student body . . . is a constitutionally 
permissible goal for an institution of higher education.” 438 
U. S., at 311–312 (separate opinion). Thus, under Grutter, 
strict scrutiny must be applied to any admissions program 
using racial categories or classifcations. 

According to Grutter, a university's “educational judgment 
that such diversity is essential to its educational mission is 
one to which we defer.” 539 U. S., at 328. Grutter con-
cluded that the decision to pursue “the educational benefts 
that fow from student body diversity,” id., at 330, that the 
University deems integral to its mission is, in substantial 
measure, an academic judgment to which some, but not com-
plete, judicial deference is proper under Grutter. A court, 
of course, should ensure that there is a reasoned, principled 
explanation for the academic decision. On this point, the 
District Court and Court of Appeals were correct in fnding 
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that Grutter calls for deference to the University's conclu-
sion, “ ̀ based on its experience and expertise,' ” 631 F. 3d, at 
230 (quoting 645 F. Supp. 2d 587, 603 (WD Tex. 2009)), that 
a diverse student body would serve its educational goals. 
There is disagreement about whether Grutter was consistent 
with the principles of equal protection in approving this com-
pelling interest in diversity. See post, at 315 (Scalia, J., con-
curring); post, at 318–319 (Thomas, J., concurring); post, at 
336–337 (Ginsburg, J., dissenting). But the parties here do 
not ask the Court to revisit that aspect of Grutter's holding. 

A university is not permitted to defne diversity as “some 
specifed percentage of a particular group merely because of 
its race or ethnic origin.” Bakke, 438 U. S., at 307 (opinion 
of Powell, J.). “That would amount to outright racial balanc-
ing, which is patently unconstitutional.” Grutter, supra, 
at 330. “Racial balancing is not transformed from `patently 
unconstitutional' to a compelling state interest simply by 
relabeling it `racial diversity.' ” Parents Involved in Com-
munity Schools v. Seattle School Dist. No. 1, 551 U. S. 701, 
732 (2007). 

Once the University has established that its goal of diver-
sity is consistent with strict scrutiny, however, there must 
still be a further judicial determination that the admissions 
process meets strict scrutiny in its implementation. The 
University must prove that the means chosen by the Univer-
sity to attain diversity are narrowly tailored to that goal. 
On this point, the University receives no deference. Grut-
ter made clear that it is for the courts, not for university 
administrators, to ensure that “[t]he means chosen to accom-
plish the [government's] asserted purpose must be specif-
cally and narrowly framed to accomplish that purpose.” 539 
U. S., at 333 (internal quotation marks omitted). True, a 
court can take account of a university's experience and ex-
pertise in adopting or rejecting certain admissions proc-
esses. But, as the Court said in Grutter, it remains at all 
times the university's obligation to demonstrate, and the Ju-
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diciary's obligation to determine, that admissions processes 
“ensure that each applicant is evaluated as an individual and 
not in a way that makes an applicant's race or ethnicity the 
defning feature of his or her application.” Id., at 337. 

Narrow tailoring also requires that the reviewing court 
verify that it is “ ̀ necessary' ” for a university to use race to 
achieve the educational benefts of diversity. Bakke, supra, 
at 305. This involves a careful judicial inquiry into whether 
a university could achieve suffcient diversity without using 
racial classifcations. Although “[n]arrow tailoring does not 
require exhaustion of every conceivable race-neutral alter-
native,” strict scrutiny does require a court to examine with 
care, and not defer to, a university's “serious, good faith 
consideration of workable race-neutral alternatives.” Grut-
ter, supra, at 339–340 (emphasis added). Consideration by 
the university is of course necessary, but it is not suffcient 
to satisfy strict scrutiny: The reviewing court must ul-
timately be satisfed that no workable race-neutral alter-
natives would produce the educational benefts of diversity. 
If “ ̀ a nonracial approach . . . could promote the substantial 
interest about as well and at tolerable administrative ex-
pense,' ” Wygant v. Jackson Bd. of Ed., 476 U. S. 267, 
280, n. 6 (1986) (quoting Greenawalt, Judicial Scrutiny of 
“Benign” Racial Preference in Law School Admissions, 75 
Colum. L. Rev. 559, 578–579 (1975)), then the university may 
not consider race. A plaintiff, of course, bears the burden 
of placing the validity of a university's adoption of an affrm-
ative action plan in issue. But strict scrutiny imposes on 
the university the ultimate burden of demonstrating, before 
turning to racial classifcations, that available, workable race-
neutral alternatives do not suffce. 

Rather than perform this searching examination, however, 
the Court of Appeals held petitioner could challenge only 
“whether [the University's] decision to reintroduce race as a 
factor in admissions was made in good faith.” 631 F. 3d, at 
236. And in considering such a challenge, the court would 
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“presume the University acted in good faith” and place on 
petitioner the burden of rebutting that presumption. Id., at 
231–232. The Court of Appeals held that to “second-guess 
the merits” of this aspect of the University's decision was 
a task it was “ill-equipped to perform” and that it would 
attempt only to “ensure that [the University's] decision to 
adopt a race-conscious admissions policy followed from [a 
process of] good faith consideration.” Id., at 231. The 
Court of Appeals thus concluded that “the narrow-tailoring 
inquiry—like the compelling-interest inquiry—is undertaken 
with a degree of deference to the Universit[y].” Id., at 232. 
Because “the efforts of the University have been studied, 
serious, and of high purpose,” the Court of Appeals held that 
the use of race in the admissions program fell within “a con-
stitutionally protected zone of discretion.” Id., at 231. 

These expressions of the controlling standard are at odds 
with Grutter's command that “all racial classifcations im-
posed by government `must be analyzed by a reviewing court 
under strict scrutiny.' ” 539 U. S., at 326 (quoting Adarand 
Constructors, Inc. v. Peña, 515 U. S. 200, 227 (1995)). In 
Grutter, the Court approved the plan at issue upon conclud-
ing that it was not a quota, was suffciently fexible, was lim-
ited in time, and followed “serious, good faith consideration 
of workable race-neutral alternatives.” 539 U. S., at 339. 
As noted above, see supra, at 303, the parties do not chal-
lenge, and the Court therefore does not consider, the correct-
ness of that determination. 

Grutter did not hold that good faith would forgive an im-
permissible consideration of race. It must be remembered 
that “the mere recitation of a `benign' or legitimate purpose 
for a racial classifcation is entitled to little or no weight.” 
Croson, 488 U. S., at 500. Strict scrutiny does not permit a 
court to accept a school's assertion that its admissions proc-
ess uses race in a permissible way without a court giving 
close analysis to the evidence of how the process works in 
practice. 
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The higher education dynamic does not change the narrow 
tailoring analysis of strict scrutiny applicable in other con-
texts. “[T]he analysis and level of scrutiny applied to deter-
mine the validity of [a racial] classifcation do not vary simply 
because the objective appears acceptable . . . . While the 
validity and importance of the objective may affect the out-
come of the analysis, the analysis itself does not change.” 
Mississippi Univ. for Women v. Hogan, 458 U. S. 718, 724, 
n. 9 (1982). 

The District Court and Court of Appeals confned the 
strict scrutiny inquiry in too narrow a way by deferring to 
the University's good faith in its use of racial classifcations 
and affrming the grant of summary judgment on that basis. 
The Court vacates that judgment, but fairness to the liti-
gants and the courts that heard the case requires that it be 
remanded so that the admissions process can be considered 
and judged under a correct analysis. See Adarand, supra, 
at 237. Unlike Grutter, which was decided after trial, this 
case arises from cross-motions for summary judgment. 
In this case, as in similar cases, in determining whether 
summary judgment in favor of the University would be ap-
propriate, the Court of Appeals must assess whether the 
University has offered suffcient evidence that would prove 
that its admissions program is narrowly tailored to obtain 
the educational benefts of diversity. Whether this record— 
and not “simple . . . assurances of good intention,” Croson, 
supra, at 500—is suffcient is a question for the Court of 
Appeals in the frst instance. 

* * * 

Strict scrutiny must not be “ ̀ strict in theory, but fatal in 
fact,' ” Adarand, supra, at 237; see also Grutter, supra, at 
326. But the opposite is also true. Strict scrutiny must not 
be strict in theory but feeble in fact. In order for judicial 
review to be meaningful, a university must make a showing 
that its plan is narrowly tailored to achieve the only interest 
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that this Court has approved in this context: the benefts of 
a student body diversity that “encompasses a . . . broa[d] 
array of qualifcations and characteristics of which racial or 
ethnic origin is but a single though important element.” 
Bakke, 438 U. S., at 315 (opinion of Powell, J.). The judg-
ment of the Court of Appeals is vacated, and the case is re-
manded for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci-
sion of this case. 

Justice Scalia, concurring. 
I adhere to the view I expressed in Grutter v. Bollinger : 

“The Constitution proscribes government discrimination on 
the basis of race, and state-provided education is no excep-
tion.” 539 U. S. 306, 349 (2003) (opinion concurring in part 
and dissenting in part). The petitioner in this case did not 
ask us to overrule Grutter's holding that a “compelling inter-
est” in the educational benefts of diversity can justify racial 
preferences in university admissions. Tr. of Oral Arg. 8–9. 
I therefore join the Court's opinion in full. 

Justice Thomas, concurring. 
I join the Court's opinion because I agree that the Court 

of Appeals did not apply strict scrutiny to the University of 
Texas at Austin's (University) use of racial discrimination in 
admissions decisions. Ante, at 303. I write separately to 
explain that I would overrule Grutter v. Bollinger, 539 U. S. 
306 (2003), and hold that a State's use of race in higher educa-
tion admissions decisions is categorically prohibited by the 
Equal Protection Clause. 

I 
A 

The Fourteenth Amendment provides that no State shall 
“deny to any person . . . the equal protection of the laws.” 
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The Equal Protection Clause guarantees every person the 
right to be treated equally by the State, without regard to 
race. “At the heart of this [guarantee] lies the principle that 
the government must treat citizens as individuals, and not 
as members of racial, ethnic, or religious groups.” Missouri 
v. Jenkins, 515 U. S. 70, 120–121 (1995) (Thomas, J., concur-
ring). “It is for this reason that we must subject all racial 
classifcations to the strictest of scrutiny.” Id., at 121. 

Under strict scrutiny, all racial classifcations are cate-
gorically prohibited unless they are “ ̀ necessary to further 
a compelling governmental interest' ” and “narrowly tailored 
to that end.” Johnson v. California, 543 U. S. 499, 514 
(2005) (quoting Grutter, supra, at 327). This most exacting 
standard “has proven automatically fatal” in almost every 
case. Jenkins, supra, at 121 (Thomas, J., concurring). And 
rightly so. “Purchased at the price of immeasurable human 
suffering, the equal protection principle refects our Nation's 
understanding that [racial] classifcations ultimately have a 
destructive impact on the individual and our society.” Ada-
rand Constructors, Inc. v. Peña, 515 U. S. 200, 240 (1995) 
(Thomas, J., concurring in part and concurring in judgment). 
“The Constitution abhors classifcations based on race” be-
cause “every time the government places citizens on racial 
registers and makes race relevant to the provision of bur-
dens or benefts, it demeans us all.” Grutter, supra, at 353 
(Thomas, J., concurring in part and dissenting in part). 

B 
1 

The Court frst articulated the strict-scrutiny standard in 
Korematsu v. United States, 323 U. S. 214 (1944). There, we 
held that “[p]ressing public necessity may sometimes justify 
the existence of [racial discrimination]; racial antagonism 
never can.” Id., at 216.1 Aside from Grutter, the Court has 

1 The standard of “pressing public necessity” is more frequently called a 
“compelling governmental interest.” I use the terms interchangeably. 
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recognized only two instances in which a “[p]ressing public 
necessity” may justify racial discrimination by the govern-
ment. First, in Korematsu, the Court recognized that pro-
tecting national security may satisfy this exacting standard. 
In that case, the Court upheld an evacuation order directed 
at “all persons of Japanese ancestry” on the grounds that the 
Nation was at war with Japan and that the order had “a 
defnite and close relationship to the prevention of espionage 
and sabotage.” 323 U. S., at 217–218. Second, the Court 
has recognized that the government has a compelling inter-
est in remedying past discrimination for which it is responsi-
ble, but we have stressed that a government wishing to use 
race must provide “a `strong basis in evidence for its conclu-
sion that remedial action [is] necessary.' ” Richmond v. J. 
A. Croson Co., 488 U. S. 469, 500, 504 (1989) (quoting Wygant 
v. Jackson Bd. of Ed., 476 U. S. 267, 277 (1986) (plurality 
opinion)). 

In contrast to these compelling interests that may, in a 
narrow set of circumstances, justify racial discrimination, the 
Court has frequently found other asserted interests insuf-
fcient. For example, in Palmore v. Sidoti, 466 U. S. 429 
(1984), the Court fatly rejected a claim that the best inter-
ests of a child justifed the government's racial discrimina-
tion. In that case, a state court awarded custody to a child's 
father because the mother was in a mixed-race marriage. 
The state court believed the child might be stigmatized by 
living in a mixed-race household and sought to avoid this 
perceived problem in its custody determination. We ac-
knowledged the possibility of stigma but nevertheless con-
cluded that “the reality of private biases and the possible 
injury they might infict” do not justify racial discrimination. 
Id., at 433. As we explained: “The Constitution cannot con-
trol such prejudices but neither can it tolerate them. Pri-
vate biases may be outside the reach of the law, but the law 
cannot, directly or indirectly, give them effect.” Ibid. 
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Two years later, in Wygant, supra, the Court held that 
even asserted interests in remedying societal discrimination 
and in providing role models for minority students could 
not justify governmentally imposed racial discrimination. 
In that case, a collective-bargaining agreement between a 
school board and a teacher's union favored teachers who 
were “ ̀ Black, American Indian, Oriental, or of Spanish de-
scendancy.' ” Id., at 270–271, and n. 2 (plurality opinion). 
We rejected the interest in remedying societal discrimina-
tion because it had no logical stopping point. Id., at 276. 
We similarly rebuffed as inadequate the interest in providing 
role models to minority students and added that the notion 
that “black students are better off with black teachers could 
lead to the very system the Court rejected in Brown v. 
Board of Education, 347 U. S. 483 (1954).” Ibid. 

2 

Grutter was a radical departure from our strict-scrutiny 
precedents. In Grutter, the University of Michigan Law 
School (Law School) claimed that it had a compelling reason 
to discriminate based on race. The reason it advanced did 
not concern protecting national security or remedying its 
own past discrimination. Instead, the Law School argued 
that it needed to discriminate in admissions decisions in 
order to obtain the “educational benefts that fow from 
a diverse student body.” 539 U. S., at 317. Contrary to 
the very meaning of strict scrutiny, the Court deferred 
to the Law School's determination that this interest was 
suffciently compelling to justify racial discrimination. Id., 
at 325. 

I dissented from that part of the Court's decision. I ex-
plained that “only those measures the State must take to 
provide a bulwark against anarchy, or to prevent violence, 
will constitute a `pressing public necessity' ” suffcient to sat-
isfy strict scrutiny. Id., at 353. Cf. Lee v. Washington, 390 
U. S. 333, 334 (1968) (Black, J., concurring) (protecting pris-
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oners from violence might justify narrowly tailored discrimi-
nation); J. A. Croson, supra, at 521 (Scalia, J., concurring in 
judgment) (“At least where state or local action is at issue, 
only a social emergency rising to the level of imminent dan-
ger to life and limb . . . can justify [racial discrimination]”). 
I adhere to that view today. As should be obvious, there is 
nothing “pressing” or “necessary” about obtaining whatever 
educational benefts may fow from racial diversity. 

II 

A 

The University claims that the District Court found that 
it has a compelling interest in attaining “a diverse student 
body and the educational benefts fowing from such di-
versity.” Brief for Respondents 18. The use of the con-
junction, “and,” implies that the University believes its 
discrimination furthers two distinct interests. The frst is 
an interest in attaining diversity for its own sake. The sec-
ond is an interest in attaining educational benefts that alleg-
edly fow from diversity. 

Attaining diversity for its own sake is a nonstarter. As 
even Grutter recognized, the pursuit of diversity as an end 
is nothing more than impermissible “racial balancing.” 539 
U. S., at 329–330 (“The Law School's interest is not simply 
`to assure within its student body some specifed percentage 
of a particular group merely because of its race or ethnic 
origin.' That would amount to outright racial balancing, 
which is patently unconstitutional” (quoting Regents of Univ. 
of Cal. v. Bakke, 438 U. S. 265, 307 (1978) (opinion of Powell, 
J.); citation omitted)); see also id., at 307 (“Preferring mem-
bers of any one group for no reason other than race or ethnic 
origin is discrimination for its own sake. This the Constitu-
tion forbids”). Rather, diversity can only be the means by 
which the University obtains educational benefts; it cannot 
be an end pursued for its own sake. Therefore, the educa-
tional benefts allegedly produced by diversity must rise to 
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the level of a compelling state interest in order for the pro-
gram to survive strict scrutiny. 

Unfortunately for the University, the educational benefts 
fowing from student body diversity—assuming they exist— 
hardly qualify as a compelling state interest. Indeed, the 
argument that educational benefts justify racial discrimina-
tion was advanced in support of racial segregation in the 
1950's, but emphatically rejected by this Court. And just 
as the alleged educational benefts of segregation were insuf-
fcient to justify racial discrimination then, see Brown v. 
Board of Education, 347 U. S. 483 (1954), the alleged educa-
tional benefts of diversity cannot justify racial discrimina-
tion today. 

1 

Our desegregation cases establish that the Constitution 
prohibits public schools from discriminating based on race, 
even if discrimination is necessary to the schools' survival. 
In Davis v. School Bd. of Prince Edward Cty., decided with 
Brown, supra, the school board argued that if the Court 
found segregation unconstitutional, white students would mi-
grate to private schools, funding for public schools would 
decrease, and public schools would either decline in quality 
or cease to exist altogether. Brief for Appellees in Davis v. 
School Bd. of Prince Edward Cty., O. T. 1952, No. 191, p. 30 
(hereinafter Brief for Appellees in Davis) (“Virginians . . . 
would no longer permit sizeable appropriations for schools 
on either the State or local level; private segregated schools 
would be greatly increased in number and the masses of our 
people, both white and Negro, would suffer terribly. . . . 
[M]any white parents would withdraw their children from 
the public schools and, as a result, the program of provid-
ing better schools would be abandoned” (internal quotation 
marks omitted)). The true victims of desegregation, the 
school board asserted, would be black students, who would 
be unable to afford private school. See id., at 31 (“[W]ith 
the demise of segregation, education in Virginia would re-
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ceive a serious setback. Those who would suffer most 
would be the Negroes who, by and large, would be economi-
cally less able to afford the private school”); Tr. of Oral Arg. 
in Davis v. School Bd. of Prince Edward Cty., O. T. 1954, 
No. 3, p. 208 (“What is worst of all, in our opinion, you impair 
the public school system of Virginia and the victims will be 
the children of both races, we think the Negro race worse 
than the white race, because the Negro race needs it more 
by virtue of these disadvantages under which they have la-
bored. We are up against the proposition: What does the 
Negro proft if he procures an immediate detailed decree 
from this Court now and then impairs or mars or destroys 
the public school system in Prince Edward County”).2 

Unmoved by this sky-is-falling argument, we held that 
segregation violates the principle of equality enshrined in 
the Fourteenth Amendment. See Brown, supra, at 495 
(“[I]n the feld of public education the doctrine of `separate 
but equal' has no place. Separate educational facilities are 
inherently unequal”); see also Allen v. School Bd. of Prince 

2 Similar arguments were advanced unsuccessfully in other cases as well. 
See, e. g., Brief for Respondents in Sweatt v. Painter, O. T. 1949, No. 44, 
pp. 94–95 (hereinafter Brief for Respondents in Sweatt) (“[I]f the power 
to separate the students were terminated, . . . it would be as a bonanza to 
the private white schools of the State, and it would mean the migration 
out of the schools and the turning away from the public schools of the 
infuence and support of a large number of children and of the parents of 
those children . . . who are the largest contributors to the cause of public 
education, and whose fnancial support is necessary for the continued prog-
ress of public education. . . . Should the State be required to mix the public 
schools, there is no question but that a very large group of students would 
transfer, or be moved by their parents, to private schools with a resultant 
deterioration of the public schools” (internal quotation marks omitted)); 
Brief for Appellees in Briggs v. Elliott, O. T. 1952, No. 101, p. 27 (herein-
after Brief for Appellees in Briggs) (“[I]t would be impossible to have 
suffcient acceptance of the idea of mixed groups attending the same 
schools to have public education on that basis at all . . . . [I]t would 
eliminate the public schools in most, if not all, of the communities in the 
State”). 
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Edward Cty., 249 F. 2d 462, 465 (CA4 1957) (per curiam) 
(“The fact that the schools might be closed if the order were 
enforced is no reason for not enforcing it. A person may not 
be denied enforcement of rights to which he is entitled under 
the Constitution of the United States because of action taken 
or threatened in defance of such rights”). Within a matter 
of years, the warning became reality: After being ordered to 
desegregate, Prince Edward County closed its public schools 
from the summer of 1959 until the fall of 1964. See R. Sar-
ratt, The Ordeal of Desegregation 237 (1966). Despite this 
fact, the Court never backed down from its rigid enforce-
ment of the Equal Protection Clause's antidiscrimination 
principle. 

In this case, of course, Texas has not alleged that the Uni-
versity will close if it is prohibited from discriminating based 
on race. But even if it had, the foregoing cases make clear 
that even that consequence would not justify its use of racial 
discrimination. It follows, a fortiori, that the putative edu-
cational benefts of student body diversity cannot justify ra-
cial discrimination: If a State does not have a compelling 
interest in the existence of a university, it certainly cannot 
have a compelling interest in the supposed benefts that 
might accrue to that university from racial discrimination. 
See Grutter, 539 U. S., at 361 (opinion of Thomas, J.) (“[A] 
marginal improvement in legal education cannot justify ra-
cial discrimination where the Law School has no compelling 
interest either in its existence or in its current educational 
and admissions policies”). If the Court were actually apply-
ing strict scrutiny, it would require Texas either to close 
the University or to stop discriminating against applicants 
based on their race. The Court has put other schools to 
that choice, and there is no reason to treat the University 
differently. 

2 

It is also noteworthy that, in our desegregation cases, we 
rejected arguments that are virtually identical to those ad-
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vanced by the University today. The University asserts, for 
instance, that the diversity obtained through its discrimina-
tory admissions program prepares its students to become 
leaders in a diverse society. See, e. g., Brief for Respondents 
6 (arguing that student body diversity “prepares students 
to become the next generation of leaders in an increasingly 
diverse society”). The segregationists likewise defended 
segregation on the ground that it provided more leadership 
opportunities for blacks. See, e. g., Brief for Respondents in 
Sweatt 96 (“[A] very large group of Northern Negroes 
[comes] South to attend separate colleges, suggesting that 
the Negro does not secure as well-rounded a college life at 
a mixed college, and that the separate college offers him 
positive advantages; that there is a more normal social life 
for the Negro in a separate college; that there is a greater 
opportunity for full participation and for the development of 
leadership; that the Negro is inwardly more `secure' at a col-
lege of his own people”); Brief for Appellees in Davis 25– 
26 (“The Negro child gets an opportunity to participate in 
segregated schools that I have never seen accorded to him 
in non-segregated schools. He is important, he holds offces, 
he is accepted by his fellows, he is on athletic teams, he has 
a full place there” (internal quotation marks omitted)). This 
argument was unavailing. It is irrelevant under the Four-
teenth Amendment whether segregated or mixed schools 
produce better leaders. Indeed, no court today would ac-
cept the suggestion that segregation is permissible because 
historically black colleges produced Booker T. Washington, 
Thurgood Marshall, Martin Luther King, Jr., and other 
prominent leaders. Likewise, the University's racial dis-
crimination cannot be justifed on the ground that it will 
produce better leaders. 

The University also asserts that student body diversity 
improves interracial relations. See, e. g., Brief for Respond-
ents 6 (arguing that student body diversity promotes “cross-
racial understanding” and breaks down racial and ethnic 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



324 FISHER v. UNIVERSITY OF TEX. AT AUSTIN 

Thomas, J., concurring 

stereotypes). In this argument, too, the University repeats 
arguments once marshaled in support of segregation. See, 
e. g., Brief for Appellees in Davis 17 (“Virginia has estab-
lished segregation in certain felds as a part of her public 
policy to prevent violence and reduce resentment. The re-
sult, in the view of an overwhelming Virginia majority, has 
been to improve the relationship between the different 
races”); id., at 25 (“If segregation be stricken down, the gen-
eral welfare will be defnitely harmed [and] there would be 
more friction developed” (internal quotation marks omit-
ted)); Brief for Respondents in Sweatt 93 (“Texas has had no 
serious breaches of the peace in recent years in connection 
with its schools. The separation of the races has kept the 
conficts at a minimum”); id., at 97–98 (“The legislative acts 
are based not only on the belief that it is the best way to 
provide education for both races, and the knowledge that 
separate schools are necessary to keep public support for the 
public schools, but upon the necessity to maintain the public 
peace, harmony, and welfare”); Brief for Appellees in Briggs 
32 (“The southern Negro, by and large, does not want an end 
to segregation in itself any more than does the southern 
white man. The Negro in the South knows that discrimina-
tions, and worse, can and would multiply in such event” (in-
ternal quotation marks omitted)). We fatly rejected this 
line of arguments in McLaurin v. Oklahoma State Regents 
for Higher Ed., 339 U. S. 637 (1950), where we held that 
segregation would be unconstitutional even if white students 
never tolerated blacks. Id., at 641 (“It may be argued 
that appellant will be in no better position when these re-
strictions are removed, for he may still be set apart by his 
fellow students. This we think irrelevant. There is a vast 
difference—a Constitutional difference—between restric-
tions imposed by the state which prohibit the intellectual 
commingling of students, and the refusal of individuals to 
commingle where the state presents no such bar”). It is, 
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thus, entirely irrelevant whether the University's racial dis-
crimination increases or decreases tolerance. 

Finally, while the University admits that racial discrimina-
tion in admissions is not ideal, it asserts that it is a tempo-
rary necessity because of the enduring race consciousness of 
our society. See Brief for Respondents 53–54 (“Certainly 
all aspire for a colorblind society in which race does not mat-
ter . . . . But in Texas, as in America, `our highest aspira-
tions are yet unfulflled' ”). Yet again, the University echoes 
the hollow justifcations advanced by the segregationists. 
See, e. g., Brief for State of Kansas on Reargument in Brown 
v. Board of Education, O. T. 1953, No. 1, p. 56 (“We grant 
that segregation may not be the ethical or political ideal. At 
the same time we recognize that practical considerations 
may prevent realization of the ideal”); Brief for Respondents 
in Sweatt 94 (“The racial consciousness and feeling which 
exists today in the minds of many people may be regrettable 
and unjustifed. Yet they are a reality which must be dealt 
with by the State if it is to preserve harmony and peace and 
at the same time furnish equal education to both groups”); 
id., at 96 (“ ̀ [T]he mores of racial relationships are such as 
to rule out, for the present at least, any possibility of admit-
ting white persons and Negroes to the same institutions' ”); 
Brief for Appellees in Briggs 26–27 (“[I]t would be unwise 
in administrative practice . . . to mix the two races in the 
same schools at the present time and under present condi-
tions”); Brief for Appellees on Reargument in Briggs v. El-
liott, O. T. 1953, No. 2, p. 79 (“It is not `racism' to be cognizant 
of the fact that mankind has struggled with race problems 
and racial tensions for upwards of sixty centuries”). But 
these arguments too were unavailing. The Fourteenth 
Amendment views racial bigotry as an evil to be stamped 
out, not as an excuse for perpetual racial tinkering by the 
State. See DeFunis v. Odegaard, 416 U. S. 312, 342 (1974) 
(Douglas, J., dissenting) (“The Equal Protection Clause com-
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mands the elimination of racial barriers, not their creation in 
order to satisfy our theory as to how society ought to be 
organized”). The University's arguments to this effect are 
similarly insuffcient to justify discrimination.3 

3 

The University's arguments today are no more persuasive 
than they were 60 years ago. Nevertheless, despite reject-
ing identical arguments in Brown, the Court in Grutter 
deferred to the University's determination that the diversity 
obtained by racial discrimination would yield educational 
benefts. There is no principled distinction between the 
University's assertion that diversity yields educational ben-
efts and the segregationists' assertion that segregation 
yielded those same benefts. See Grutter, 539 U. S., at 365– 
366 (opinion of Thomas, J.) (“Contained within today's major-
ity opinion is the seed of a new constitutional justifcation for 
a concept I thought long and rightly rejected—racial segre-
gation”). Educational benefts are a far cry from the truly 
compelling state interests that we previously required to jus-
tify use of racial classifcations. 

B 

My view of the Constitution is the one advanced by the 
plaintiffs in Brown: “[N]o State has any authority under the 

3 While the arguments advanced by the University in defense of discrim-
ination are the same as those advanced by the segregationists, one ob-
vious difference is that the segregationists argued that it was segregation 
that was necessary to obtain the alleged benefts, whereas the University 
argues that diversity is the key. Today, the segregationists' arguments 
would never be given serious consideration. But see M. Plocienniczak, 
Pennsylvania School Experiments With `Segregation,' CNN (Jan. 27, 
2011), http://www.cnn.com/2011/US/01/27/pennsylvania.segregation/ index. 
html?_s=PM:US (as visited June 21, 2013, and available in Clerk of Court's 
case fle). We should be equally hostile to the University's repackaged 
version of the same arguments in support of its favored form of racial 
discrimination. 
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equal-protection clause of the Fourteenth Amendment to use 
race as a factor in affording educational opportunities among 
its citizens.” Tr. of Oral Arg. in Brown v. Board of Educa-
tion, O. T. 1952, No. 8, p. 7; see also Juris. Statement in Davis 
v. School Bd. of Prince Edward Cty., O. T. 1952, No. 191, 
p. 8 (“[W]e take the unqualifed position that the Fourteenth 
Amendment has totally stripped the state of power to make 
race and color the basis for governmental action”); Brief for 
Appellants in Brown v. Board of Education, O. T. 1952, 
No. 8, p. 5 (“The Fourteenth Amendment precludes a state 
from imposing distinctions or classifcations based upon race 
and color alone”); Brief for Appellants in Nos. 1, 2, and 4, and 
for Respondents in No. 10 on Reargument in Brown v. Board 
of Education, O. T. 1953, p. 65 (“That the Constitution is 
color blind is our dedicated belief”). The Constitution does 
not pander to faddish theories about whether race mixing is 
in the public interest. The Equal Protection Clause strips 
States of all authority to use race as a factor in providing 
education. All applicants must be treated equally under the 
law, and no beneft in the eye of the beholder can justify 
racial discrimination. 

This principle is neither new nor diffcult to understand. 
In 1868, decades before Plessy v. Ferguson, 163 U. S. 537 
(1896), the Iowa Supreme Court held that schools may not 
discriminate against applicants based on their skin color. In 
Clark v. Board of Directors, 24 Iowa 266, a school denied 
admission to a student because she was black, and “public 
sentiment [was] opposed to the intermingling of white and 
colored children in the same schools.” Id., at 269. The 
Iowa Supreme Court rejected that fimsy justifcation, hold-
ing that “all the youths are equal before the law, and there 
is no discretion vested in the board . . . or elsewhere, to 
interfere with or disturb that equality.” Id., at 277. “For 
the courts to sustain a board of school directors . . . in limit-
ing the rights and privileges of persons by reason of their 
[race], would be to sanction a plain violation of the spirit of 
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our laws not only, but would tend to perpetuate the national 
differences of our people and stimulate a constant strife, if 
not a war of races.” Id., at 276. This simple, yet funda-
mental, truth was lost on the Court in Plessy and Grutter. 

I would overrule Grutter and hold that the University's 
admissions program violates the Equal Protection Clause be-
cause the University has not put forward a compelling inter-
est that could possibly justify racial discrimination. 

III 

While I fnd the theory advanced by the University to jus-
tify racial discrimination facially inadequate, I also believe 
that its use of race has little to do with the alleged educa-
tional benefts of diversity. I suspect that the University's 
program is instead based on the notion of the anointed that 
it is possible to tell when discrimination helps, rather than 
hurts, racial minorities. See post, at 336 (Ginsburg, J., dis-
senting) (“[G]overnment actors, including state universities, 
need not be blind to the lingering effects of `an overtly dis-
criminatory past,' the legacy of `centuries of law-sanctioned 
inequality' ”). But “[h]istory should teach greater humility.” 
Metro Broadcasting, Inc. v. FCC, 497 U. S. 547, 609 (1990) 
(O'Connor, J., dissenting). The worst forms of racial dis-
crimination in this Nation have always been accompanied 
by straight-faced representations that discrimination helped 
minorities. 

A 

Slaveholders argued that slavery was a “positive good” 
that civilized blacks and elevated them in every dimension 
of life. See, e. g., Calhoun, Speech in the U. S. Senate, 1837, 
in P. Finkelman, Defending Slavery 54, 58–59 (2003) (“Never 
before has the black race of Central Africa, from the dawn 
of history to the present day, attained a condition so civilized 
and so improved, not only physically, but morally and intel-
lectually. . . . [T]he relation now existing in the slaveholding 
States between the two [races], is, instead of an evil, a good— 
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a positive good”); Harper, Memoir on Slavery, in The Ideol-
ogy of Slavery 78, 115–116 (D. Faust ed. 1981) (“Slavery, as 
it is said in an eloquent article published in a Southern peri-
odical work . . . `has done more to elevate a degraded race in 
the scale of humanity; to tame the savage; to civilize the 
barbarous; to soften the ferocious; to enlighten the ignorant, 
and to spread the blessings of [C]hristianity among the hea-
then, than all the missionaries that philanthropy and religion 
have ever sent forth' ”); Hammond, The Mudsill Speech, 1858, 
in Defending Slavery, supra, at 80, 87 (“They are elevated 
from the condition in which God frst created them, by being 
made our slaves”). 

A century later, segregationists similarly asserted that 
segregation was not only benign, but good for black students. 
They argued, for example, that separate schools protected 
black children from racist white students and teachers. See, 
e. g., Brief for Appellees in Briggs 33–34 (“ ̀ I have repeatedly 
seen wise and loving colored parents take infnite pains to 
force their little children into schools where the white chil-
dren, white teachers, and white parents despised and re-
sented the dark child, made mock of it, neglected or bullied 
it, and literally rendered its life a living hell. Such parents 
want their child to “fght” this thing out,—but, dear God, at 
what a cost! . . . We shall get a fner, better balance of spirit; 
an infnitely more capable and rounded personality by put-
ting children in schools where they are wanted, and where 
they are happy and inspired, than in thrusting them into 
hells where they are ridiculed and hated' ” (quoting DuBois, 
Does the Negro Need Separate Schools? 4 J. of Negro Educ. 
328, 330–331 (1935))); Tr. of Oral Arg. in Bolling v. Sharpe, 
O. T. 1952, No. 413, p. 56 (“There was behind these [a]cts a 
kindly feeling [and] an intention to help these people who 
had been in bondage. And there was and there still is 
an intention by the Congress to see that these children shall 
be educated in a healthful atmosphere, in a wholesome at-
mosphere, in a place where they are wanted, in a place where 
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they will not be looked upon with hostility, in a place where 
there will be a receptive atmosphere for learning for both 
races without the hostility that undoubtedly Congress 
thought might creep into these situations”). And they even 
appealed to the fact that many blacks agreed that separate 
schools were in the “best interests” of both races. See, e. g., 
Brief for Appellees in Davis 24–25 (“ ̀ It has been my experi-
ence, in working with the people of Virginia, including both 
white and Negro, that the customs and the habits and the 
traditions of Virginia citizens are such that they believe for 
the best interests of both the white and the Negro that the 
separate school is best' ”). 

Following in these inauspicious footsteps, the University 
would have us believe that its discrimination is likewise be-
nign. I think the lesson of history is clear enough: Racial 
discrimination is never benign. “ ̀ [B]enign' carries with it 
no independent meaning, but refects only acceptance of the 
current generation's conclusion that a politically acceptable 
burden, imposed on particular citizens on the basis of race, 
is reasonable.” See Metro Broadcasting, supra, at 610 
(O'Connor, J., dissenting). It is for this reason that the 
Court has repeatedly held that strict scrutiny applies to all 
racial classifcations, regardless of whether the government 
has benevolent motives. See, e. g., Johnson, 543 U. S., at 505 
(“We have insisted on strict scrutiny in every context, even 
for so-called `benign' racial classifcations”); Adarand, 515 
U. S., at 227 (“[A]ll racial classifcations, imposed by whatever 
federal, state, or local governmental actor, must be analyzed 
by a reviewing court under strict scrutiny”); J. A. Croson, 
488 U. S., at 500 (“Racial classifcations are suspect, and that 
means that simple legislative assurances of good intention 
cannot suffce”). The University's professed good intentions 
cannot excuse its outright racial discrimination any more 
than such intentions justifed the now denounced arguments 
of slaveholders and segregationists. 
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B 

While it does not, for constitutional purposes, matter 
whether the University's racial discrimination is benign, 
I note that racial engineering does in fact have insidious 
consequences. There can be no doubt that the University's 
discrimination injures white and Asian applicants who are 
denied admission because of their race. But I believe the 
injury to those admitted under the University's discrimina-
tory admissions program is even more harmful. 

Blacks and Hispanics admitted to the University as a re-
sult of racial discrimination are, on average, far less prepared 
than their white and Asian classmates. In the University's 
entering class of 2009, for example, among the students ad-
mitted outside the Top Ten Percent plan, blacks scored at 
the 52d percentile of 2009 SAT takers nationwide, while 
Asians scored at the 93d percentile. Brief for Richard 
Sander et al. as Amici Curiae 3–4, and n. 4. Blacks had a 
mean grade point average (GPA) of 2.57 and a mean SAT 
score of 1524; Hispanics had a mean GPA of 2.83 and a mean 
SAT score of 1794; whites had a mean GPA of 3.04 and a 
mean SAT score of 1914; and Asians had a mean GPA of 3.07 
and a mean SAT score of 1991.4 Ibid. 

Tellingly, neither the University nor any of the 73 amici 
briefs in support of racial discrimination has presented a 
shred of evidence that black and Hispanic students are able 
to close this substantial gap during their time at the Univer-
sity. Cf. Thernstrom & Thernstrom, Refections on the 
Shape of the River, 46 UCLA L. Rev. 1583, 1605–1608 (1999) 
(discussing the failure of defenders of racial discrimination in 
admissions to consider the fact that its “benefciaries” are 
underperforming in the classroom). “It is a fact that in vir-
tually all selective schools . . . where racial preferences in 

4 The lowest possible score on the SAT is 600, and the highest possible 
score is 2400. 
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admission is practiced, the majority of [black] students end 
up in the lower quarter of their class.” S. Cole & E. Barber, 
Increasing Faculty Diversity: The Occupational Choices of 
High-Achieving Minority Students 124 (2003). There is no 
reason to believe this is not the case at the University. The 
University and its dozens of amici are deafeningly silent on 
this point. 

Furthermore, the University's discrimination does nothing 
to increase the number of blacks and Hispanics who have 
access to a college education generally. Instead, the Univer-
sity's discrimination has a pervasive shifting effect. See T. 
Sowell, Affrmative Action Around the World 145–146 (2004). 
The University admits minorities who otherwise would have 
attended less selective colleges where they would have been 
more evenly matched. But, as a result of the mismatching, 
many blacks and Hispanics who likely would have excelled 
at less elite schools are placed in a position where underper-
formance is all but inevitable because they are less academi-
cally prepared than the white and Asian students with whom 
they must compete. Setting aside the damage wreaked 
upon the self-confdence of these overmatched students, 
there is no evidence that they learn more at the University 
than they would have learned at other schools for which they 
were better prepared. Indeed, they may learn less. 

The Court of Appeals believed that the University needed 
to enroll more blacks and Hispanics because they remained 
“clustered in certain programs.” 631 F. 3d 213, 240 (CA5 
2011) (“[N]early a quarter of the undergraduate students in 
[the University's] College of Social Work are Hispanic, and 
more than 10% are [black]. In the College of Education, 
22.4% of students are Hispanic and 10.1% are [black]”). But 
racial discrimination may be the cause of, not the solution to, 
this clustering. There is some evidence that students ad-
mitted as a result of racial discrimination are more likely 
to abandon their initial aspirations to become scientists and 
engineers than are students with similar qualifcations who 
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attend less selective schools. See, e. g., Elliott, Strenta, 
Adair, Matier, & Scott, The Role of Ethnicity in Choosing and 
Leaving Science in Highly Selective Institutions, 37 Research 
in Higher Educ. 681, 699–701 (1996).5 These students may 
well drift toward less competitive majors because the mis-
match caused by racial discrimination in admissions makes it 
diffcult for them to compete in more rigorous majors. 

Moreover, the University's discrimination “stamp[s] 
[blacks and Hispanics] with a badge of inferiority.” Ada-
rand, 515 U. S., at 241 (opinion of Thomas, J.). It taints the 
accomplishments of all those who are admitted as a result of 
racial discrimination. Cf. J. McWhorter, Losing the Race: 
Self-Sabotage in Black America 248 (2000) (“I was never able 
to be as proud of getting into Stanford as my classmates 
could be. . . . [H]ow much of an achievement can I truly say 
it was to have been a good enough black person to be ad-
mitted, while my colleagues had been considered good 
enough people to be admitted”). And, it taints the accom-
plishments of all those who are the same race as those 
admitted as a result of racial discrimination. In this case, 
for example, most blacks and Hispanics attending the Univer-
sity were admitted without discrimination under the Top 
Ten Percent plan, but no one can distinguish those students 
from the ones whose race played a role in their admission. 

5 The success of historically black colleges at producing graduates who 
go on to earn graduate degrees in science and engineering is well docu-
mented. See, e. g., National Science Foundation, J. Burrelli & A. Rapo-
port, InfoBrief, Role of HBCUs as Baccalaureate-Origin Institutions of 
Black S&E Doctorate Recipients 6 (2008) (Table 2) (showing that, from 
1997–2006, Howard University had more black students who went on to 
earn science and engineering doctorates than any other undergraduate 
institution, and that 7 other historically black colleges ranked in the top 
10); Association of American Medical Colleges, Diversity in Medical Edu-
cation: Facts & Figures 86 (2012) (Table 19) (showing that, in 2011, Xavier 
University had more black students who went on to earn medical degrees 
than any other undergraduate institution and that Howard University 
was second). 
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“When blacks [and Hispanics] take positions in the highest 
places of government, industry, or academia, it is an open 
question . . . whether their skin color played a part in 
their advancement.” Grutter, 539 U. S., at 373 (opinion of 
Thomas, J.). “The question itself is the stigma—because 
either racial discrimination did play a role, in which case the 
person may be deemed `otherwise unqualifed,' or it did not, 
in which case asking the question itself unfairly marks those 
. . . who would succeed without discrimination.” Ibid. Al-
though cloaked in good intentions, the University's racial tin-
kering harms the very people it claims to be helping. 

* * * 

For the foregoing reasons, I would overrule Grutter. How-
ever, because the Court correctly concludes that the Court 
of Appeals did not apply strict scrutiny, I join its opinion. 

Justice Ginsburg, dissenting. 
The University of Texas at Austin (University) is candid 

about what it is endeavoring to do: It seeks to achieve 
student-body diversity through an admissions policy pat-
terned after the Harvard plan referenced as exemplary in 
Justice Powell's opinion in Regents of Univ. of Cal. v. Bakke, 
438 U. S. 265, 316–317 (1978). The University has steered 
clear of a quota system like the one struck down in Bakke, 
which excluded all nonminority candidates from competition 
for a fxed number of seats. See id., at 272–275, 315, 319– 
320 (opinion of Powell, J.). See also Gratz v. Bollinger, 539 
U. S. 244, 293 (2003) (Souter, J., dissenting) (“Justice Powell's 
opinion in [Bakke] rules out a racial quota or set-aside, in 
which race is the sole fact of eligibility for certain places in 
a class.”). And, like so many educational institutions across 
the Nation,1 the University has taken care to follow the 

1 See Brief for Amherst College et al. as Amici Curiae 33–35; Brief 
for Association of American Law Schools as Amicus Curiae 6; Brief for 
Association of American Medical Colleges et al. as Amici Curiae 30–32; 
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model approved by the Court in Grutter v. Bollinger, 539 
U. S. 306 (2003). See 645 F. Supp. 2d 587, 609 (WD Tex. 
2009) (“[T]he parties agree [that the University's] policy was 
based on the [admissions] policy [upheld in Grutter].”). 

Petitioner urges that Texas' Top Ten Percent Law and 
race-blind holistic review of each application achieve signif-
cant diversity, so the University must be content with those 
alternatives. I have said before and reiterate here that 
only an ostrich could regard the supposedly neutral alterna-
tives as race unconscious. See Gratz, 539 U. S., at 303–304, 
n. 10 (dissenting opinion). As Justice Souter observed, the 
vaunted alternatives suffer from “the disadvantage of delib-
erate obfuscation.” Id., at 297–298 (dissenting opinion). 

Texas' percentage plan was adopted with racially segre-
gated neighborhoods and schools front and center stage. 
See House Research Organization, Bill Analysis, HB 588, 
pp. 4–5 (Apr. 15, 1997) (“Many regions of the state, school 
districts, and high schools in Texas are still predominantly 
composed of people from a single racial or ethnic group. Be-
cause of the persistence of this segregation, admitting the 
top 10 percent of all high schools would provide a diverse 
population and ensure that a large, well qualifed pool of mi-
nority students was admitted to Texas universities.”). It is 
race consciousness, not blindness to race, that drives such 
plans.2 As for holistic review, if universities cannot explic-

Brief for Brown University et al. as Amici Curiae 2–3, 13; Brief for Rob-
ert Post et al. as Amici Curiae 24–27; Brief for Fordham University et al. 
as Amici Curiae 5–6; Brief for University of Delaware et al. as Amici 
Curiae 16–21. 

2 The notion that Texas' Top Ten Percent Law is race neutral calls to 
mind Professor Thomas Reed Powell's famous statement: “If you think 
that you can think about a thing inextricably attached to something else 
without thinking of the thing which it is attached to, then you have a 
legal mind.” T. Arnold, The Symbols of Government 101 (1935) (internal 
quotation marks omitted). Only that kind of legal mind could conclude 
that an admissions plan specifcally designed to produce racial diversity is 
not race conscious. 
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itly include race as a factor, many may “resort to camoufage” 
to “maintain their minority enrollment.” Gratz, 539 U. S., 
at 304 (Ginsburg, J., dissenting). 

I have several times explained why government actors, 
including state universities, need not be blind to the linger-
ing effects of “an overtly discriminatory past,” the legacy of 
“centuries of law-sanctioned inequality.” Id., at 298 (dis-
senting opinion). See also Adarand Constructors, Inc. v. 
Peña, 515 U. S. 200, 272–274 (1995) (dissenting opinion). 
Among constitutionally permissible options, I remain con-
vinced, “those that candidly disclose their consideration of 
race [are] preferable to those that conceal it.” Gratz, 539 
U. S., at 305, n. 11 (dissenting opinion). 

Accordingly, I would not return this case for a second look. 
As the thorough opinions below show, 631 F. 3d 213 (CA5 
2011); 645 F. Supp. 2d 587, the University's admissions policy 
fexibly considers race only as a “factor of a factor of a factor 
of a factor” in the calculus, id., at 608; followed a yearlong 
review through which the University reached the reasonable, 
good-faith judgment that supposedly race-neutral initiatives 
were insuffcient to achieve, in appropriate measure, the edu-
cational benefts of student-body diversity, see 631 F. 3d, 
at 225–226; and is subject to periodic review to ensure that 
the consideration of race remains necessary and proper to 
achieve the University's educational objectives, see id., at 
226.3 Justice Powell's opinion in Bakke and the Court's de-

3 As the Court said in Grutter v. Bollinger, 539 U. S. 306, 339 (2003), 
“[n]arrow tailoring . . . require[s] serious, good faith consideration of work-
able race-neutral alternatives that will achieve the diversity the university 
seeks.” But, Grutter also explained, it does not “require a university to 
choose between maintaining a reputation for excellence [and] fulflling a 
commitment to provide educational opportunities to members of all racial 
groups.” Ibid. I do not read the Court to say otherwise. See ante, at 
311 (acknowledging that, in determining whether a race-conscious admis-
sions policy satisfes Grutter's narrow-tailoring requirement, “a court can 
take account of a university's experience and expertise in adopting or re-
jecting certain admissions processes”). 
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cision in Grutter require no further determinations. See 
Grutter, 539 U. S., at 333–343; Bakke, 438 U. S., at 315–320. 

The Court rightly declines to cast off the equal protection 
framework settled in Grutter. See ante, at 307. Yet it 
stops short of reaching the conclusion that framework war-
rants. Instead, the Court vacates the Court of Appeals' 
judgment and remands for the Court of Appeals to “assess 
whether the University has offered suffcient evidence [to] 
prove that its admissions program is narrowly tailored to 
obtain the educational benefts of diversity.” Ante, at 314. 
As I see it, the Court of Appeals has already completed that 
inquiry, and its judgment, trained on this Court's Bakke and 
Grutter pathmarkers, merits our approbation.4 

* * * 

For the reasons stated, I would affrm the judgment of the 
Court of Appeals. 

4 Because the University's admissions policy, in my view, is constitutional 
under Grutter, there is no need for the Court in this case “to revisit 
whether all governmental classifcations by race, whether designed to ben-
eft or to burden a historically disadvantaged group, should be subject to 
the same standard of judicial review.” 539 U. S., at 346, n. (Ginsburg, J., 
concurring). See also Gratz v. Bollinger, 539 U. S. 244, 301 (2003) (Gins-
burg, J., dissenting) (“Actions designed to burden groups long denied full 
citizenship stature are not sensibly ranked with measures taken to hasten 
the day when entrenched discrimination and its aftereffects have been 
extirpated.”). 
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